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______________________________________________

U.S. DEPARTMENT OF THE INTERIOR BIA 

INDIAN TRADER REGULATIONS TRIBAL CONSULTATION ,  

taken at  Seneca Al legany Resort  & Casino,  777 

Seneca Al legany Boulevard,  Salamanca, New York 

on August  28th,  2017,  before Rebecca DiBel lo,  

RPR.

 ---------------------------------------------
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ACTING ASSISTANT SECRETARY BLACK:  I t 's  

a pret ty smal l  group.   We' l l  keep i t  fa i r ly  

in formal.   We do have a court  reporter  here to 

co l lect  a l l  your comments.   When you make a 

comment  p lease say your name so that  she can 

record i t .   

I 'm Mike Black,  Act ing Assistant  Secretary 

for  Ind ian Affa i rs for  the t ime being.   So I 'm 

kind of  h i t t ing th is a l i t t le  cold.   I  just  

found out  yesterday I  would be do ing th is ,  so 

we' l l  run through the s l ides and hopeful ly  you 

guys get  some background on th is.   

We did some presentat ions on th is then in  

February and March and got  some comment.   

Those comments were used to generate where we 

are today,  so we' re  get t ing a l i t t le  b i t  more 

of  a conceptua l  idea of  what we 're going to  be 

do ing here and how we're  going to  move 

forward.   

Gavin has been pret ty much the lead on 

th is and he' l l  cont inue to  do so,  but  rea l ly  

looking at  some oppor tun i t ies  and one of  the 

big th ings he wanted me to  ask everybody was 
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to ta lk  about any opportun i t ies  that  may have 

been missed because of  some of  the 

restr ic t ions and l imi tat ions that  have been 

placed on the Ind ian Country,  so i f  there is 

economic development pro jects  that  i f  some of  

the changes made to  th is  ru le  would have 

benef i t ted and been out there,  what are those 

th ings?  

And you' l l  see I  th ink in  the le t ter  that  

we sent  out  he asked speci f ical ly  for  some of  

that  in format ion,  so i f  you know of  any of  

that  or  any of  your  t r ibes had some projects 

or  stuf f  that  may have happened i f  th is ru le 

wasn' t  the way i t  is ,  then please, we' re just  

asking that  everybody prov ide some of  that  

in format ion.   

These are jus t  an overview.   Secretary 

Zinke has stated and rei terated that  in h is  

mind sovereignty needs to mean something.   He 

ta lks  about se l f -determinat ion and 

se l f -governance and how he fu l ly  supports  a l l  

of  those ef for ts.   Respect  for  our Ind ian 

nat ions,  economic f reedom and empowerment  and 
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a reduced regulatory burden.

So I  th ink that 's  part  of  the ef for t  here 

we're  ta lk ing about .   Th is  reg hasn' t  been 

updated s ince 1957,  so i f  you look at  i t ,  and 

I  read through i t  here a whi le back.   I t ' s  one 

of  the most ant iquated th ings I  have seen in a 

long t ime, back in the o ld  days of  the BIA and 

how we would basica l ly  te l l  t r ibes how they 

needed to  conduct  the ir  business and do the ir  

th ings and i t 's  so ant iquated r ight  now, I  

don' t  know i f  i t ' s  real ly  ef fectual .   

Sovereignty has to mean something.   And so 

I  th ink what  we're t ry ing to show here is  

real ly  so you have di rect  service t r ibes,  you 

have 638 tr ibes,  you have sel f -governance 

tr ibes and everything in  between,  so you have 

those t r ibes that  have made that  determinat ion 

for  themselves that  they prefer  to have the 

services provided by BIA or some of  the 

services provides by BIA and some of  them they 

contract  through 638 or se l f -governance, a l l  

the way to the t r ibes that  are fu l ly  

se l f -governing that  basica l ly  take on al l  o f  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

World Wide Court Reporting

877 . 643 . 3218

5

the programs for  BIA and everybody in between.

And we as the Ind iana Affa i rs  need to  

respect  a l l  of  that  and that  fu l l  gamut o f  

se lect ion and I  keep te l l ing people and new 

pol i t icals when they come in they ta lk  about 

se l f -determinat ion and sel f -governance di rect  

service is s t i l l  fu l f i l l ing sel f -determinat ion 

for  the t r ibes that  made that  dec is ion that 's  

how they want the ir  serv ices to  work,  so those 

are some of  the messages I  t ry to  make sure we 

get across to people as they come in .   

Economic development .   How can we best  

he lp t r ibes be se l f -sustain ing?  That 's one of  

the ef for ts of  th is  ru le  is  i f  we can make 

some of  the changes there ef fect ing taxat ion 

and s tu f f  that  i t  w i l l  be a b igger benef i t  for  

the economic development  o f  Ind ian Country.   

This is  another  th ing Gavin wanted me to 

k ind of  emphasize is when Ind ian Country 

prospers the surrounding communit ies  prosper,  

so that  means when more t r ibes are successful  

that  carr ies  over  into the community  and I  

th ink you see that  a lot ,  at  least  wi th Ind ian 
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tr ibes and other t r ibes that  have large 

economic development pro jects  and programs 

going on that  i t  does sp i l l  over into the 

local  community and f i re  protect ion,  law 

enforcement,  educat ion,  medical  faci l i t ies and 

stuf f  that  t r ibes are ab le  to  do when they 

have successfu l  economic development .   

Then there 's,  o f  course,  energy 

development.   There 's  another  one.  Oi l  and 

gas is the one most  people th ink of  r ight  o f f  

the bat ,  but  you have renewable energy 

projects out  there,  you have coal ,  you have 

natural  gas.   There 's  a lo t  o f  d i f ferent  

projects.   You know, for tunately or  

unfor tunately,  not  as many t r ibes have the 

ab i l i ty  to par t ic ipate in that .   I f  you don ' t  

have the resources for  convent ional  o i l  and 

gas out  there you can ' t  real ly  jump in to that  

arena, but  there are other  areas l ike 

renewable and biomass that  can benef i t  some 

tr ibes out  there.   

Tr iba l  empowerment.   How can we better  

empower t r ibal  leaders and how can we best  
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return economic sovereignty to the t r ibes?  

Those are some of  the quest ions that  I  th ink 

we're  looking to garner input  on as far  as 

th is whole overal l  ef for t  on the Ind ian Trader 

Act  and how can these better  be used to a l low 

tr ibes to  make decis ions for  themselves and 

how can we more or less get  out  o f  the way.   

How can we reduce our footpr int  out  there 

to  a degree where we' re not  in the t r ibes '  way 

wi th some of  the regulat ions and some of  the 

th ings we have to  do.   

Human capi ta l  development .   Best  way to  

invest  in  Nat ive people.   Not  jus t  col lege 

educat ion,  but  sk i l led t rades.   Again going 

back to  the mantra states are bet ter  o f f  when 

Indian Country 's workforce is  bet ter  educated 

and t ra ined.   And a long term strategy for  

economic development and sel f -governance 

simul taneously .   

There we're ta lk ing about  the fact  that  

there have been a lot  of  e f for ts here,  a lo t  

of  t r ibes are making sure that  they are 

educat ing thei r  communit ies and thei r  members,  
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but i t ' s  not  a lways just  educat ion.   We need 

sk i l led work forces.   We need welders,  

carpenters.   How do we develop those programs 

to  bet ter  enable the t r ibes?  There again i t  

goes al l  the way back to  sel f -suf f ic iency and 

se l f -determinat ion.   

These are some of  the comments and stuf f  

that  we rece ived through the in i t ia l  round of  

consul tat ions back in  February and March.   We 

ta lked about  the old sta tu te,  outdated 

regulat ions which I  referenced a l i t t le b i t  

ear l ier .   I  th ink i t ' s  been s ince 1957 was the 

last  t ime these were updated.   

The or ig inal  legis la t ive in tent  of  the 

excluded sta tes,  federal  common-law cases 

breached that  exc lusiv i ty.   Federal  and s ta te  

regulat ions compound.   Ind ian Country suggests 

that  - -  these are a l l  based on the comments 

r ight ,  Ashley?  

MS.  FRY:   Yes,  yes.

ACTING ASSISTANT SECRETARY BLACK:  So 

basical ly  Indian Country  suggests  give the 

t r ibes the exc lus ive abi l i ty  to  tax and 
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regulate t rade wi th in  thei r  reservat ions and 

wi th in their  communit ies .   Al low tr ibes to opt  

out  o f  the federa l  regulat ions and regulatory  

overs ight .   

There again,  I  th ink there is  probably 

some opportuni t ies espec ia l ly  in th is 

admin is trat ion to  look at  some of  those 

regulat ions and some of  that  f ramework and is  

there opportun i t ies  for  Indian Country  to  say 

we want  to opt  out  of  that ,  we want to  take 

control  o f  our  business and for  ourselves.

Replace an uncertain  taxat ion system wi th  

a jur isdict ion based system bas ical ly  jus t  

l ike the sta tes,  so g iv ing your  sovere ign 

nat ion the sovere ign abi l i ty  to  perform the ir  

own tax ing.   What  would the sovereignty look 

l ike under - -  back to  the same th ing.   

I  th ink i t 's  go ing to vary depending on 

where you are,  how I  want to say the capaci ty  

that  indiv idual  t r ibes have var ies across 

Indian Country  f rom those that  have the 

capaci ty to operate mult imi l l ion dol lar  

enterpr ises to  those that  are s t i l l  t ry ing to  
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get that  capac i ty  bui l t  to  bu i ld that  

admin is trat ive capaci ty to  be able to handle 

those th ings,  so I  th ink there again we have 

to  work through that  fu l l  gamut  a l l  the way 

f rom the direct  service t r ibes to  the fu l ly  

se l f -governance t r ibes.   

State tax under  regulat ions is one way to  

he lp wi th  that .   Ta lk ing about the federa l  

regulat ions and the opportuni ty  to possib ly  be 

ab le to  opt  out  o f  some of  that .   Here we want 

to  work together wi th  Indian Country  to 

develop any changes to these regulat ions that  

may be implemented so you have the Dear Tr iba l  

Leader le t ter  which I  th ink spel led out  some 

of  the stuf f  we're hoping to get  back as far  

as feedback and data that  wi l l  bet ter  a l low us 

to  just i fy  any changes to the regulat ions.   

Here again we're going to  the in format ion 

on projects that  are not  happening that  would 

happen in  a new regulatory  envi ronment ,  so 

asking for  capi ta l  expendi tures,  annual  

revenues and jobs and i f  you have any economic 

impact studies that  would help to  support  
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that,  there again they are asking to  have some 

of  that  informat ion prov ided as wel l  and,  o f  

course,  our t reaty ob l igat ions.

We have t rust  and t reaty ob l igat ions to  

t r ibes across the country.   Are some of  those 

th ings be ing af fected by our inabi l i ty  to  get  

these regulat ions changed or would there be 

improvement in  that?  That 's what  we 're 

th ink ing,  so now I  want to  hear  what  you al l  

th ink.   

That 's a  quick rundown.  We don' t  have a 

reg in place or a  draf t  of  anything r ight  now.  

We are in  the conceptual  s tage so we've 

gathered some input  on the or ig inal  ANPRM and 

what we 're looking for  now is  addi t ional  input 

to  real ly  be able  to star t  to  scope th is out  

and get  us to the point  of  having a regulat ion 

that ,  number  one,  rep laces an ant iquated 

regulat ion and that  would also benef i t  the 

Country .   Ashley,  anything I  missed?  

MS.  FRY:   The deadl ine to  get  wr i t ten 

submiss ions in  is  August  30th.   I  have 

distr ibuted the or ig inal  Dear  Tr ibal  Leader  
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let ter  that  does out l ine what  the spec i f ics  

are that  we've been asking t r ibes for .   

And we've also been asked i f  we have a 

template that  can be used.   We don' t .   So 

whatever way that  you want  to  send us the 

in format ion,  we wi l l  take i t  and then we wi l l  

then t ransform i t  into what we need,  but  g ive 

us whatever you have in whatever form you 

have.

ACTING ASSISTANT SECRETARY BLACK:  

There 's  an emai l  address and stuf f  in the Dear 

Tr iba l  Leader let ter .

MS.  FRY:   And there's a  physical  address 

as wel l .   

ACTING ASSISTANT SECRETARY BLACK:  Wi th  

that ,  do you guys have any comments,  

quest ions?  

MR. CRANE:  This is  Sean Crane.  I 'm 

wi th the Seneca Nat ion of  Ind ians.   I  guess 

the main reason I  was sent  here is,  i t 's  

a l ready in your presentat ion,  is  jus t  

re i terate that  the Seneca Nat ion wants  

exclusive ab i l i ty  to tax and regulate t rade 
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and commerce that  occurs  on our  land.  

Economic development,  that 's  real ly  crucial .   

A lso,  we would l ike to  opt  out  o f  

oppress ive federa l  regulatory  oversight  o f  

some of  the act iv i t ies that  occur  on our lands 

and rep lace an uncertain  taxat ion system wi th  

a jur isdict ion-based system just  l ike sta tes.   

The Seneca Nat ion is  somewhat  un ique.   

Some of  our obstacles we face,  I  don ' t  know i f  

you're fami l iar  wi th Salamanca,  how i t 's  a 

leased based system.  Actual ly ,  the c i ty is  

leased to  non t r iba l  members,  so the s tate 

th inks they can come in and just  run i t  jus t  

l ike any other  c i ty ,  but  i f  you look at  the 

legis la t ion that 's  not  rea l ly  t rue,  but  what 

we would l ike to see is we have our own 

economic development commission and we tr ied 

to  get  businesses into th is area,  f ranchises 

and th ings,  and then they look here and 

they' re  not  that  in terested because there 's  a  

town just  east  of  here in Olean and just  west  

in  Jamestown and there's  real ly  no benef i t  

that  they see coming here,  but  what we see is  
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businesses - -  th is is  t r ibal  land even though 

some of  i t  is  leased to non t r iba l  ind iv iduals 

and bus inesses.   

We should be ab le  to  have the capaci ty to  

and the abi l i ty  to determine the taxat ion of  

th is land and i f  we - -  actual ly ,  the Seneca 

Nat ion is  very  much ant i  taxat ion.   We don' t  

have a t r iba l  tax ,  but  that 's  our  prerogat ive.   

I  mean, people here at  back to school  t ime 

they t ravel  to  Pennsy lvania because 

Pennsylvania - -  Er ie,  Pennsylvania does not  

charge sa les tax on c lothing so the State o f  

Pennsylvania can make that  decis ion that  they 

are not  going to charge tax on c loth ing and 

they get  people f rom out  o f  s ta te  coming in  

just  based on that .   

Wel l ,  we bel ieve we should have the same 

capabi l i ty ,  we can determine that  we 're going 

to  --  i f  there is  any tax we' l l  set  i t  or  i f  

there is no tax,  that 's  our determinat ion,  and 

that  would at t ract  businesses and customers to 

--  that  would be an advantage in th is area.   

I  don ' t  know i f  you've had a chance to 
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dr ive through Salamanca,  over  than a few smoke 

shops and a few greasy spoons, there 's  not  a 

lo t  going on economical ly here and the casino 

is  pret ty  much i t .   

The other th ing is how these Ind ian Trader 

Regulat ions ef fect  us.   I  guess they don' t  

ef fect  us so much as we tr ied to make argument 

in  years past  wi th th is case ca l led the Attea 

case where the state was promulgat ing 

regulat ions and what they were basical ly  do ing 

is  go ing af ter  the wholesalers,  the 

distr ibutors ,  and tax them ahead of  our smoke 

shop operators  and what the d is tr ibutors and 

wholesalers did is  got  the ir  Indian Trader 

l icenses and made the argument that  federal  

law prohibi ts sta te  regulat ions,  but  the 

courts didn' t  see i t  that  way, but  I  th ink 

they got  i t  wrong.  

I f  th is Indian Trader Act  is  a federa l  act  

i t  should preempt  s ta te act ions on that .   I f  

somebody is go ing to t rade wi th  the t r ibes,  

wi th the Nat ions,  the state shouldn' t  be ab le  

to  put  i t 's  hand in  there and d isrupt  that ,  
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but that 's  not  how the courts  saw i t .   

But  o ther than that ,  most  o f  our  

businesses are run by Nat ion members.   We 

don' t  have - -  other  than th is  unique s i tuat ion 

in  Salamanca, we have other ter r i tor ies,  but  

by and large they are smoke shops or  smal l  

restaurants so there are not  a lo t  o f  non 

t r iba l  members other than here in  Salamanca 

running businesses,  but  I  guess just  to repeat 

or  re i terate,  the b iggest  takeaway that  the 

Seneca Nat ion would l ike you to  have today is  

we would l ike exc lusive ab i l i ty  to tax and 

regulate t rade and commerce that  occurs on 

restr ic ted land.  We bel ieve that 's  our r ight .   

ACTING ASSISTANT SECRETARY BLACK:  

Great ,  thank you.   I t  would be he lpful  i f  you 

could provide some in format ion re lated to  that  

case and the wholesalers  get t ing the l icenses 

and how that  e f fected i t  and I  th ink I 'm go ing 

to  the request  that  - -  Gavin had people wr i te  

in  in format ion about how some pro jects  aren ' t  

happening because of  the way the regs are 

wr i t ten out  and any recommendat ions you might  
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have as far  as how can we change those regs.

MR. CRANE:  Maybe that  would get  p layed 

out in the courts ,  but  i f  i t  d id say 

speci f ica l ly  that  these regulat ions preempted 

or  i f  you went  back to the actual  statute  that  

i t  preempts state  law that  might help.   I  

don' t  know i f  the courts  wi l l  s t i l l  see i t  the 

same way they do,  but  I  guess i t ' s  out  there 

now.  

KITCKI  CARROLL:   K i tcki  Carrol l ,  

Execut ive Di rector of  Uni ted South and Eastern 

Tr ibes Sovereignty Protect ion Fund.  I  want  to 

of fer  some comments leading of f  that  last  

comment .   So our organizat ion has a posi t ion 

that  a l l  prof i ts  and al l  revenues generated 

wi th in the jur isd ic t ion of  Indian Country  

should stay wi th in the jur isd ic t ion of  Indian 

Country .

But  a  couple of  thoughts I  want to  add to  

th is conversat ion is one more broadly one of  

the s l ides spoke to  sovere ignty  needs to mean 

something.   We've heard that  repeatedly in 

th is new admin ist ra t ion.
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 One of  the th ings that  we've sent  a 

le t ter  of f  and asked for  was an execut ive 

order  f rom President Trump and a secretar ia l  

order  f rom Secretary Zinke speaking to  thei r  

posi t ion on U.S. Tr ibal  re lat ions.   We don' t  

have anything on that ,  so we don' t  know where 

they stand on that .   

The only  th ing we have to  date r ight  now 

that  is  an expression of  th is  administ rat ion 

in  terms of  how i t  s tands is the f isca l  year 

'18 budget and f iscal  year  '17 s igning 

statement  which both were t roubl ing,  but  I  

would say in  the same way we' re  ta lk ing about  

sovereignty meaning someth ing,  fu l f i l l ing 

t rust  obl igat ions should mean someth ing as 

wel l .   

In terms of  th is issue that  we're ta lk ing 

about  r ight  now, we a lso have a reso lu t ion 

speaking to the Ind ian Trader  Regulat ions and 

our organizat ion's posi t ion is any regulatory  

ef for t  that  would be support ive of  

st rengthening economic development in Ind ian 

Country ,  we would l ike to see happen.  
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However ,  our  board has been very c lear  they 

th ink the greater  f ix  ex is ts wi th in the 

statu tory  s ide.   

We understand that 's  a  bigger  l i f t ,  but  we 

understand that  reversing th ings such as --  I  

guess the concern we would have is that  Ind ian 

t raders seek to t rade f rom non Indian t raders 

to  Indians on Ind ian land and that 's  what  the 

courts have spoken to .   I t  hasn ' t  spoken to  

th is idea of  non Indian t raders sel l ing to non 

Indians on Ind ian land, so i t  doesn' t  speak to 

that  at  a l l ,  so i t  is  r ipe f rom our 

perspect ive for  a  legal  chal lenge and th is 

would be the f i rs t  t ime the t r ibes are having 

legal  chal lenges in  the area of  taxat ion so we 

are very interested to know what the 

so l ic i tor 's  posi t ion on th is is .   

And there are many cases go ing on r ight  

now in th is area of  s tate taxat ion,  dual  

taxat ion where that 's  not  there so we would 

want to  make sure as th is proceeds that  there 

are some sor t  of  so l ic i tor 's  op in ion on where 

they th ink the legal  bas is  is  for  th is  and how 
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r ipe i t  is  for  chal lenges.   

ACTING ASSISTANT SECRETARY BLACK:  Thank 

you.  Kev in,  do you have any comments?  

MR. WADZINSKI :   I 'm Kevin  Wadzinski  w i th 

the law f i rm of  Powers Pyles in  D.C.  

represent ing the Tunica-Bi lox i  t r ibe of  

Louis iana and I  would f i rs t  comment that  I  

real ly  applaud the Depar tment  for  what  i t 's  

do ing here and that  is  tak ing an old  

regulat ion that  was designed in  some respects  

to ,  in a very paterna l is t ic  way, protect  

t r ibes perhaps f rom a people that  should not  

be do ing bus iness wi th t r ibes and turn ing i t  

in to a modern day vehic le or  tool  that  would 

al low for  a meaningfu l  economic development  on 

t r iba l  land.   

As we saw in the s l ides,  there are real ly  

two components  to  th is;  promot ing economic 

development,  but  a lso promot ing what  is  

re fer red to as t r ibal  economic sovereignty.   

So to  me that  means let 's  f igure out  a  way to  

get  capi ta l  in  the Indian Country  which then 

generates business revenues, creates jobs.   
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Hopeful ly  the major i ty o f  those revenues wi l l  

f low to  the t r ibe to then support  governmenta l  

programs.   

The other component that  I  see is t r iba l  

economic sovereignty.   R ight  now,  

unfor tunately,  un less a t r ibe is able to reach 

an agreement  wi th  the surrounding communi ty  

t r ibes don' t  have fu l l  economic sovere ignty  

because of  the tax issue, and i t 's  one th ing 

to  work wi th  a  pr ivate lender  or  a potent ia l  

partner  to get  that  capi ta l  into the 

reservat ion and on Indian land,  but  even then 

i t 's  not  uncommon for  that  lender  or  equi ty  

investor to contractual ly  requi re  the t r ibe to 

forego any t r ibal  taxat ion.   

Given that ,  there is  l ike ly  to be some 

form of  s tate or loca l  taxat ion and I  th ink 

that  posi t ion taken by the lender  or  equi ty  

investor is  not  unreasonable because there is  

an asset that  is  generat ing the revenue to 

repay the lender or  to get  some type of  return 

on the equi ty investor 's  investment.   

I f  i t 's  taxed i t 's  not  go ing to be in  the 
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same amount.   There are potent ia l ly  ways that  

contractual ly  those part ies can reach mutual  

agreement .   Where i t ' s  d i f f icul t  is  when the 

part ies  can' t  control  other factors that  

in f luence whether  or  not  the business is go ing 

to  be successful  and that  is  again the 

taxat ion issues.   The t r ibe and a lender,  a  

t r ibe and an equi ty  investor,  they can ' t  a l ter  

state  or local  taxat ion and when you look at  

i t  f rom just  a  fa i rness perspect ive,  I  th ink 

everyone would agree that  i f  a t r ibe is tak ing 

a r isk and a pr ivate investor  or  the lender  to 

generate an economy on the reservat ion,  I  

th ink one needs to ask why would the economic 

sovereignty f low to  any government o ther than 

the t r ibe?  

So those are my comments and I  th ink what  

the depar tment  is  doing here is  very ,  very 

encouraging and I  hope when th is process is  

completed we wi l l  have a dramat ical ly  

d i f ferent  regulat ion,  but  I  again  th ink i t ' s  

so encouraging just  the concept  that  you al l  

have r ight  now to  change the focus of  th is 
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reservat ion.   

ACTING ASSISTANT SECRETARY BLACK:  Thank 

you.  

KITCKI  CARROLL:   One addi t ional  thought  

that  I  would have in speak ing speci f ical ly  to  

Indian t rade or economic development  more 

broadly ,  there needs to be an ef for t  to th ink 

about  i t  comprehensively .   So by that  I  mean 

i f  the admin is tra t ion --  and they are 

express ing the ir  pr ior i t izat ion of  economic 

development in  Indian Country  by way of  an 

example wi th  th is  Ind ian t rad ing commerce 

regulat ion,  i t 's  part  of  a  broader economic 

development.   

He just  ment ioned capi ta l  as par t  of  that  

equat ion or access to  the capi ta l  as part  o f  

that  equat ion and the t reasury came up wi th  a  

repor t  about  var ious economic development  in 

Indian Country  and one of  those is actual ly  

capi ta l .   One of  the solut ions to  that  or  

responses to  that  has been the nat ive CDFI to  

make sure there is an avenue for  t r ibes to 

explore to address that  as wel l  as the EDA 
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that many of  our t r ibes are making use of  EDA 

including Seneca here,  but  in  the f iscal  year  

'18 admin ist ra t ion budget both CDFI and EDA 

were zeroed out,  so i f  there is  going to be a 

pr ior i t izat ion of  economic development  in  

Indian Country  that  needs to be a l l  aspects  o f  

i t  and to  th ink about  th is  more broadly,  so we 

would ask that  the admin is tra t ion as the DIPT 

is  having conversat ions about  economic 

development that  i t  is  making sure i t ' s  doing 

i t  comprehensively and a l l  p ieces are working 

proper ly and not just  e lements of  i t .   

ACTING ASSISTANT SECRETARY BLACK:  So 

basical ly  go ing beyond what th is regulat ion is 

go ing to do.

KITCKI  CARROLL:   Wel l  because,  you know, 

our Ind ian Country broadly ,  exc luding us,  

there was a t r iba l  leaders tax summit  that  was 

he ld back in  2012, 2013 down in  Miccosukee and 

that  was the most  current  ef for t  for  t r ibes to 

come together to pr ior i t ize what the ir  tax 

pr ior i t ies are.   Yusef was part  o f  that  

ef for t .   
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We have since developed a very broad and 

comprehensive tax pr ior i t ies plat form.   GWE 

was top pr ior i ty  for  that  when we were 

involved in that ,  but  our t r ibes know that  the 

issue that  has greatest  economic impact is  

th is issue of  sta te  taxat ion and dual  

taxat ion.   Many of  our t r ibes are al ready 

deal ing wi th  legal  chal lenges in the cour ts  in 

th is area al ready,  so I  guess we support  any 

ef for ts  that 's  go ing to t ry to f ix  that  and we 

feel  that  even though we are express ing 

concerns,  there is - -  we feel  th is is  r ipe for  

some legal  chal lenges here in  terms of  

in terpretat ion of  Ind ian t rade.   

That aside,  i f  i t  were to  be fought back 

in  cour ts  that  i t  would need some progress in  

in  that  arena.   However,  our t r ibes including 

Seneca --  Seneca pres ident  actual ly  served as 

a cochair  for  our  tax commit tee wi th in  our 

organizat ion.   They have made i t  very c lear  to 

us that  they want  a  s tatutory  f ix  to  s tate and 

dual  taxat ion and to ach ieve certa in  

jur isdict ion because we know that  the second 
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th is star ts get t ing d iscussed out  there s ta tes 

are going to  be concerned.

We hear that  a l ready in o ther  areas.   

Whenever there 's a do l lar  ta lked about  in  the 

tax rol l  base that  becomes a great  concern and 

they put  a l l  o f  the ir  musc le behind t ry ing to  

push that  back,  so we would hope whatever  

act ions th is  administ rat ion is taking there is 

a lso a commitment  wi th that  to be wi th  us on 

those legal  chal lenges when they come.

Not  i f  they come,  but  when those come, 

that  they are there to s tand by our s ide which 

is  why I  th ink i t 's  important  ear ly on in  th is 

stage for  the sol ic i tor 's  depar tment  to speak 

up and express where they th ink the legal  

support  is  for  moving forward wi th th is.   

ACTING ASSISTANT SECRETARY BLACK:  Thank 

you.  

MR.  WADZINSKI :   Kevin again just  a 

quest ion and I  know you' re  f i l l ing in for  Dr.  

Clarkson so you may not have the answer,  but  

what is  your  best  guess as far  as t iming for  

publ icat ion of  a proposed rule?  
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ACTING ASSISTANT SECRETARY BLACK:  Wel l ,  

le t  me have Ashley answer that  for  you.  

MS.  FRY:   So I  th ink that  once we get  

the informat ion f rom tr ibes and are ab le to  

k ind of  come up wi th the economic argument for  

updat ing the regulat ion,  we're looking for  a 

proposed rule to be publ ished hopefu l ly  before 

the end of  th is calendar  year .

MR. WADZINSKI :   Thank you.  

MS.  FRY:   You 're welcome.   

MR.  WADZINSKI :   I  have another  quest ion.   

In  addi t ion to  what  is  set  for th in the Dear 

Tr iba l  Leader request  and the addi t ional  

in format ion,  is  there any other  informat ion 

that  the Depar tment  would f ind he lpful  to  

just i fy  the proposed rule?  

MS.  FRY:   So when we did the AMPRN there 

were quest ions in  that  publ icat ion as wel l ,  

but  I  th ink what we 're looking to  now and as 

far  as l ike what the new administ rat ion is 

focused on is rea l ly  the economic impact of  

the current  regulat ions.

MR. WADZINSKI :   Thank you.  
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MS. FRY:   You 're welcome.   

ACTING ASSISTANT SECRETARY BLACK:  Has 

there been any discussion,  Ashley,  about any 

other  informat ion?  

MS.  FRY:   Not  so far .   What  Gavin and 

what the Depar tment  is  rea l ly  want ing is a l l  

of  these missed oppor tun i t ies ,  so i f  we can 

make the economic argument  that  these current  

regulat ions are not  a l lowing t r ibes to  develop 

projects,  develop economic opportuni t ies,  on 

their  land, then the th ink ing is that  going 

forward we can use that  to  develop new 

regulat ions that  wi l l  hopeful ly  change that  

status.   

MR.  CARROLL:  K i tcki  Carrol l  again.   I  

ra ised th is in  a pr ior  session so I  want to  

put  i t  on the record for  our region.   This is  

not  - -  th is is  a lso not  an and/or  conversat ion 

ei ther,  and by that  I  mean one of  the 

quest ions,  comments that  came up in a pr ior  

consul tat ion sess ion was a not ion that  so 

le t 's  jus t  say that  we could achieve 

every th ing we want or  we want  to ach ieve tax  
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certa in ty  in  jur isd ic t ion in every province,  

and every  state o f  Indian Country .   That in  no 

way negates the federal  government 's  t rust  

ob l igat ions in  terms of  the money that 's  

provided.   

That came up in  conversat ions before that  

suggests that  i f  you could achieve tax 

certa in ty  jur isdict ion that  that  would lessen 

the need on federal  t rust  f iduc iary 

ob l igat ions,  and they are completely  d i f ferent  

f rom one another so I  want  to  s ta te that .

And the other  th ing is  I  pose i t  as a  

comment ,  but  I  want  to pose i t  as  a quest ion 

now.  The so l ic i tor 's  of f ice was involved in 

th is conversat ion towards the last  

admin is trat ion when th is  was in troduced as a 

concept .   I  haven ' t  heard anyth ing though 

where the so l ic i tor 's  of f ice stands now on 

their  interpretat ion and has that  happened 

yet?  Have conversat ions happened where they 

have expressed thei r  opinion one way or 

another  on the legal  bas is  of  th is argument?  

MS.  FRY:   The sol ic i tor 's  o f f ice is  
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def in i te ly involved in th is whole process.   

They are working wi th  us to develop a proposed 

ru le so - -  

KITCKI  CARROLL:   You say they are in 

agreement  that  th is  would then extend to non 

Indian t raders se l l ing goods to  non Indians on 

Indian land?  

MS.  FRY:   I  don ' t  want to  go too far  in  

express ing the ir  op in ions because that 's  a 

l i t t le b i t  outs ide of  my purv iew,  but  I  do 

want to  s tate that  they are involved in the 

process.

KITCKI  CARROLL:   Fai r  enough.

ACTING ASSISTANT SECRETARY BLACK:  I  

th ink the answer probably is  they haven' t  

necessar i ly  generated a posi t ion,  but  they are 

he lping to draf t  the regulat ions moving 

forward to make sure that  i t ' s  a defenseable 

regulat ion.

KITCKI  CARROLL:   And that 's  my poin t .   

Right .   The on ly reason I 'm rais ing that  is  we 

just  want  to  know where they are because when 

the legal  chal lenge comes they are going to  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

World Wide Court Reporting

877 . 643 . 3218

31

need to  be there by our s ide to  make the legal  

argument.

MS.  FRY:   We don' t  want  to put  out  

regulat ions that  aren ' t  admissible.   

ACTING ASSISTANT SECRETARY BLACK:  Have 

we missed anything,  Ashley?  

MS.  FRY:   No.   This is  real ly  just  an 

in format ion gather ing th is  sess ion,  so i f  you 

al l  have addi t ional  quest ions or concerns,  I  

th ink that  we've put  out  a l l  the informat ion 

f rom our perspect ive.   

MR.  WADZINSKI :   Kevin again.   I  have 

another  quest ion.   A few months ago there was 

a hear ing before the House Resource Commit tee,  

the fu l l  commit tee,  and a number of  members 

ra ised quest ions about the Department 's 

ef for ts  in connect ion wi th  revis ing the Ind ian 

l icensed traders regulat ions.   

I  was wonder ing i f  the Department had any 

comments about  those par t icular  quest ions.   I  

guess I  would cal l  them concerns,  but  I  th ink 

they were quest ions about u l t imately  the 

in tent  of  the Depar tment  wi th  respect to these 
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regulat ions.

ACTING ASSISTANT SECRETARY BLACK:  Wel l ,  

I  th ink that 's  the hear ing Mr.  Casson did .

MR. WADZINSKI :   Correct .

ACTING ASSISTANT SECRETARY BLACK:  I  

th ink h is  answer would probably  be the same 

posi t ion we' re  in  now.  I 'm t ry ing to remember 

exact ly  how he put i t ,  but  that  th is  was an 

idea that  we 're looking at  t ry ing to  garner  

input  f rom Ind ian Country and dec iding what  

d i rect ion we would take at  that  poin t .   I  

th ink that 's  the gist  of  h is response.   Not  as 

eloquent as he put  i t .

MR.  WADZINSKI :   Thank you.  

KITCKI  CARROLL:   You brought i t  up in  

your overview I  th ink.   I  know we're  ta lk ing 

about  par t  o f  the comments that  are be ing 

sought for  the August  30th deadl ine is  some 

speci f ics  in  terms of  exper iences,  var ious 

chal lenges that  t r ibes are having at  the 

indiv idual  level .   

One of  the th ings we would l ike to  see 

f rom the broader economic development vantage 
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point  which has e luded us up to  th is  poin t  is  

t r ibes and our  federa l  par tner.   We have not 

been ab le  to  pain t  a great  p icture of  the 

impact that  st rong t r iba l  economies and 

revenue prof i ts  being generated in Ind ian 

Country  and jobs have for  surrounding non 

t r iba l  communi t ies.

I  know Tunica a couple years ago t r ied to  

do some analys is on that  just  for  thei r  l i t t le 

area of  the wor ld ,  but  we haven ' t  been ab le  to 

get  a  b ig  picture of  that  economic impact  and 

I  th ink i t  would be very  valuable to  causes 

l ike th is ,  e f for ts l ike th is,  i f  the 

Depar tment would make a commitment through i ts 

economist  posi t ion or  posi t ions - -  I  hear  

there 's  mult ip le now --  I 'm not  sure i f  that 's  

t rue or  not ,  but  regardless,  i f  there is an 

economic resource wi th in  the Department o f  

In ter ior  to assign some sort  of  responsib i l i ty  

to  do ing some analysis on i ts  own.  

Some tr ibes wi l l  be ab le to  do that  to 

some extent .   Other  t r ibes won' t  be ab le to  do 

that  at  a l l ,  but  we 're leaning at  th is  po in t  
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in t ime a bet ter  p icture of  what that  impact 

is  because we know i t 's  happening.   We need to 

be ab le  to te l l  that  story  bet ter .

MR. WADZINSKI :   And I  very much agree 

wi th your  comment  and perhaps one star t ing 

po int  would be actual ly  looking at  Google maps 

and my point  here is i f  you go and look at  an 

area f rom ten to f i f teen years ago, assuming 

Google maps would have that  informat ion,  and 

you see - -  which typical ly  is  a  t r ibal  casino 

that  is  the generat ing force and you see the 

reservat ion boundary l ines,  adjacent  to the 

reservat ion f i f teen years ago you did not  see 

any economic development .   

Now you see var ious types of  economic 

development and the i rony there is the t r ibe 

created that  opportun i ty ,  but  the t r ibe does 

not  par take in  that  economy other  than people 

v is i t ing there,  a lso v is i t ing the casino,  but  

i t  works both ways but  yes,  again,  looking at  

that  map even though the t r ibe does not  

f inancial ly  benef i t  f rom those revenues 

generated across the road f rom the 
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reservat ion,  somehow that  local  jur isd ict ion 

does benef i t  i f  there 's economic development 

on the t r ibe 's  reservat ion.   

KITCKI  CARROLL:   We agree and that  sort  

of  in format ion is  going to  be cr i t ical  and 

necessary when states and local  communit ies  

star t  pushing back.   We' re  go ing to need to  

say what the actual  dol lar  va lue is to  them 

and what i t  would be wi thout having that  

business enterpr ise.

ACTING ASSISTANT SECRETARY BLACK:  I f  

I 'm gather ing the point  correct ly ,  we' re 

asking for  informat ion on oppor tuni t ies that  

d idn' t  happen because of  the rest r ic ted 

regulat ions or  taxat ion or  someth ing l ike 

that ,  but  i t 's  more than just  that  

in format ion.

I t 's  how much of  that  money that  would 

come in  i f  th ings were changed would f low back 

to  the communi ty,  and you' re po in t  o f  look at  

th is casino r ight  here in the smal l  communi ty ,  

how much of  an impact  does that  have on the 

communi ty  overal l  and i f  you' re  able  to change 
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some of  the taxat ion stu f f  how much more of  an 

impact is  that  go ing to make?  

How do we col lect  that  data I  th ink is the 

quest ion.   I  th ink i t  could be done,  

certa in ly .   

MR.  CRANE:  Shawn Crane again.   The 

Seneca casinos employ over  4000 people in  

Western New York,  most o f  them non t r ibal  

members so we' re an economic engine and, I  

mean,  we have a compact.   We have issues now 

wi th the sta te  regard ing some terms of  our 

compact ,  but  that 's  just  one part  of  the 

so lut ion and one part  of  the pie,  I  mean,  when 

you get  o ther th ings going as far  as economic 

development goes,  but  I  th ink back just  to hi t  

the drum of  preempt ion,  i f  you can preempt the 

state  f rom coming in and taxing us we can get  

a lot  more done.

We have certa in  advantages that  we should 

have as a sovereign.   Surrounding states do 

what they want  to  do.   We should have the same 

treatment  as the state,  at  least ,  but  we don' t  

have that .   But a lso i t  just  st i f les  the 
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problem of  dual  taxat ion which doesn ' t  real ly  

apply  to us at  th is  poin t  because we don' t  

have a taxat ion system ourselves.   We don ' t  

real ly  be l ieve in  i t ,  but  I  guess i t  h inders 

other  t r ibal  nat ions,  but  jus t  the fact  that  

the s ta te  comes in and t r ies to  regulate and 

tax i t  s t i f les  the economic development.   

ACTING ASSISTANT SECRETARY BLACK:  Thank 

you.  Anything else you want to  add?  We do 

encourage you to prov ide any other wr i t ten 

comments you 'd  l ike to submit  by August 30th.   

MS.  FRY:   I  bel ieve the let ter  i t  says 

by --  i t  might  say midnight .   

KITCKI  CARROLL:   So the second s tage is  

real ly  for  the t r ibes themselves to respond to 

those answers.   We don' t  have any f i rs t  degree 

knowledge of  the chal lenges that  exist  at  the 

members leve ls  so that 's  what  we encourage 

that  they know th is  is  the subject  you need to 

respond to.

MS.  FRY:   So there isn ' t  a t ime,  but  i f  

you get  them in before 11:59 by August  30th  

we ' l l  accept  them.  
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ACTING ASSISTANT SECRETARY BLACK:  I f  

there 's  noth ing e lse,  there 's  no sense keeping 

you.  Everyone has business to take care of .   

Anyth ing you have any c los ing comments or  

anyth ing you want  to add?  

KITCKI  CARROLL:   I  do want to re i terate 

the point  of  not  spec i f ic  to Indian t rade, but  

i t 's  real ly  impor tant  for  our  members and the 

discuss ions that  we 're hav ing.   We are eight  

months in to th is new admin ist ra t ion.   We would 

l ike some clar i ty  on where th is  administrat ion 

is  in  terms of  how to  fuse the re lat ionship 

wi th the Ind ian Country.

We sent of f  a  let ter  last  week or the week 

before asking the administ rat ion to issue an 

execut ive order on what i ts  pos i t ion is and 

then we asked for  the secretary  to issue a 

statement  or  an order  on what  h is  posi t ion is .   

L ike I  said,  a l l  we have to  go of f  of  

r ight  now is  the s ign ing s tatement and f iscal  

year '18 budget which was not  good f rom our  

standpoint  and I  know th is  is  a  new 

admin is trat ion and I  know i t  takes t ime to do 
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those th ings,  but  the ear l ier  the bet ter  to  

give us a bet ter  sense.

Then my second point  is  as we are hav ing 

th is economic development conversat ion is  that  

i t 's  done in  the broadest of  terms, not  in a 

vacuum, to make sure whatever  we' re do ing on 

Indian t rader which is a t tempt ing to  be 

compl imentary to the economic development  and 

is  important  to the equat ion.

ACTING ASSISTANT SECRETARY BLACK:  

Appreciate that .   Thank you for  coming out 

th is morn ing.   

(Proceedings conc luded at  10:10 a.m.)
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STATE OF NEW YORK)

   )   ss.

COUNTY OF ERIE   )

I ,  Rebecca Lynne DiBel lo,  CSR, RPR, Notary  
Publ ic,  in and for  the County  o f  Er ie,  State 
of  New York,  do hereby cer t i fy :

That  the wi tness whose test imony appears 
hereinbefore was,  before the commencement  o f  
their  tes t imony, du ly  sworn to test i fy  the 
t ruth ,  the whole t ruth and noth ing but  the 
t ruth ;  that  sa id test imony was taken pursuant  
to  not ice at  the t ime and place as herein  set  
for th ;  that  sa id test imony was taken down by 
me and thereaf ter  t ranscr ibed into 
typewri t ing,  and I  hereby cer t i fy  the 
foregoing test imony is a  fu l l ,  t rue and 
correct  t ranscr ip t ion of  my shorthand notes so 
taken.

I  fur ther cer t i fy  that  I  am nei ther  counsel  
for  nor  re la ted to any par ty to  said  act ion,  
nor in anyway interested in the outcome 
thereof .

IN WITNESS WHEREOF, I  have hereunto 
subscr ibed my name and af f ixed my seal  th is   
6th day of  September,  2017.

________________________________
Rebecca Lynne DiBel lo,  CSR, RPR


